








{C39784:2 }

RAA, which must be interpreted under Delaware law (the controlling law
under the RAA).

a.

The administratively-determined “cost-based” rates for AEP-Ohio’s
certified electric distribution service area contained in the Capacity Case
Decisions violate the plain language of Article 2 of the RAA that states the
RAA has a region-wide focus and pro-competitive purpose.

Even if the Commission could establish cost-based rates that were
consistent with the RAA, the Commission unlawfully and unreasonably
based its determination of “cost” upon the embedded cost of AEP-Ohio’s
owned and controlled generating assets based on a defective assumption
that such generating assets are the source of capacity available to CRES
providers serving customers in AEP-Ohio’s certified electric distribution
service area. The RAA requires that any change to the default pricing,
PJM’s Reliability Pricing Model (“RPM” or “RPM-Based Pricing”), must
be just and reasonable and looks to the Fixed Resource Requirement
(“FRR”) Entity, and the FRR Entity’s Service Area and the Capacity
Resources in the FRR Entity’s Capacity Plan to establish any pricing other
than RPM-Based Pricing. Based on the plain meaning of the word “cost,”
the Capacity Case Decisions’ sanctioning of the use of embedded cost to
establish generation-related capacity services is arbitrary and capricious.
In addition, the uncontested evidence demonstrates that AEP-Ohio is not
an FRR Entity, AEP-Ohio’s owned and controlled generating assets are
not dedicated to serve Ohio load or satisfy any FRR obligation and also
demonstrates that AEP-Ohio’s owned and controlled generating assets are
not the Capacity Resources in the FRR Entity’s Capacity Plan. In such
circumstances, the Commission’s reliance upon embedded cost data for
AEP-Ohio’s owned and controlled generating assets to establish the cost
incurred to provide generation-related capacity services to CRES
providers is arbitrary and capricious.

The Capacity Case Decisions, which offer AEP-Ohio the opportunity to
obtain above-market compensation for generation-related capacity service
through a deferred revenue supplement [computed based upon the
difference between RPM-Based Pricing and $188.88/megawatt-day
(“MW-day”), including interest charges], are unlawful and unreasonable
for the reasons detailed below.

The above-market supplement is unlawful and unreasonable inasmuch as
it allows AEP-Ohio to collect above-market compensation for generation-
related capacity service in violation of Ohio law’s prohibition on
collecting transition revenue or its equivalent. The above-market
supplement also violates the terms of AEP-Ohio’s Commission-approved
settlement commitment to not impose lost generation-related revenue
charges on shopping customers.
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The above-market supplement conflicts with the policies contained in R.C.
4928.02, which relies upon market forces, customer choice, and prices
disciplined by market forces to regulate prices for competitive electric
services. Additionally, the Capacity Case Decisions are unlawful and
unreasonable inasmuch as the Commission authorized AEP-Ohio to
collect above-market compensation for generation-related capacity
service, which will provide AEP-Ohio’s generation business with an
unlawful subsidy in violation of R.C. 4928.02(H).

The Commission is prohibited under R.C. 4928.05(A), from regulating or
otherwise creating a deferral associated with a competitive retail electric
service under R.C. 4905.13. The Commission may only authorize deferred
collection of a generation service-related price under R.C. 4928.144, and

any such deferral must be related to a rate established under R.C.
4928.141 to 4928.143.

The Commission unlawfully and unreasonably authorized AEP-Ohio to
defer the collection of generation-related capacity service revenue. Under
generally accepted accounting principles, only an incurred cost can be
deferred for future collection. To the extent that the Capacity Case
Decisions imply the Commission’s intended use of R.C. 4928.144, that
Section also requires the Commission to identify the incurred cost that is
associated with any deferral, a requirement unreasonably and unlawfully
neglected by the Capacity Case Decisions.

The Commission unlawfully and unreasonably determined that allowing
AEP-Ohio to collect above-market compensation for generation-related
capacity service was appropriate to address AEP-Ohio’s claims regarding
the financial performance of its generation business, the competitive
business segment under Ohio law. The Commission’s deference to AEP-
Ohio’s claims regarding the financial performance of its competitive
generation business is also unlawful and unreasonable because it violates
the Commission’s prior determinations holding that such financial
performance is irrelevant for purposes of establishing compensation for
generation-related service.

The Commission unlawfully and unreasonably authorized AEP-Ohio to
increase the above-market revenue supplement by adding carrying charges
to the deferred supplement without any evidence that carrying charges, or
any specific level of carrying charges, are lawful or reasonable.

The Capacity Case Decisions are unlawful and unreasonable because they
fail to recognize that the rates and charges applicable to non-shopping
customers, i.e. customers taking service under AEP-Ohio’s electric
security plan (“ESP”), are also providing AEP-Ohio with compensation
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for generation-related capacity service, it ignores or disregards the fact
that AEP-Ohio has maintained that non-shopping customers are, on
average, paying nearly twice the $188.88/MW-day price, and it fails to
establish a mechanism to credit such excess compensation obtained from
non-shopping customers against any deferred balance the Capacity Case
Decisions work to create by comparing RPM-Based Pricing to the
$188.88/MW-day price. The non-symmetrical and arbitrary bias
embedded in the Capacity Case Decisions’ description of how the deferred
revenue supplement shall be computed guarantees that AEP-Ohio shall
collect, in the aggregate, total revenue for generation-related capacity
service substantially in excess of the revenue produced by using the
$188.88/MW-day price to determine AEP-Ohio’s generation-related
capacity service compensation for shopping and non-shopping customers.

The Capacity Case Decisions are unlawful and unreasonable inasmuch as
the Commission failed to restore RPM-Based Pricing as required by R.C.
4928.143(C)(2)(b), when it rejected AEP-Ohio’s ESP in its February 23,
2012 Entry on Rehearing in AEP-Ohio’s consolidated ESP proceeding
(which included this proceeding). Additionally, the Capacity Case
Decisions are unlawful and unreasonable because the Commission
abrogated its February 23, 2012 Entry on Rehearing despite the fact that
no party filed an application for rehearing from the February 23, 2012
Entry on Rehearing challenging the appropriate level of compensation
AEP-Ohio was to receive for generation-related capacity service during
the pendency of the Commission’s review in this proceeding.

The Capacity Case Decisions are unlawful and unreasonable inasmuch as
the temporary two-tiered rates authorized therein violate the comparability
requirements in R.C. Chapter 4928, which require the generation-related
capacity service rate applicable to CRES providers or otherwise to
shopping customers to be comparable to the generation-related capacity
service rate embedded in AEP-Ohio’s standard service offer (“SSO”) rates
and are otherwise unduly discriminatory in violation of Ohio law.

The Capacity Case Decisions are unlawful and unreasonable because the
temporary two-tiered rates established by the March 7, 2012 Entry and
May 30, 2012 Entry were not based upon the record from this proceeding.

The Capacity Case Decisions are unlawful and unreasonable inasmuch as
the Commission failed to direct AEP-Ohio to refund the above-market
portion of capacity charges in place since January 2012 or credit the
excess collection against regulatory asset balances otherwise eligible for
amortization through retail rates and charges.



11.  The Capacity Case Decisions are unlawful and unreasonable inasmuch as
the Commission violated R.C. 4903.09, by failing to properly address all
material issues raised by the parties.

12. In addition to the individual errors committed by the Commission which
are referenced or identified herein, the totality of the Commission’s
conduct throughout this proceeding is arbitrary and capricious, an abuse of
discretion, otherwise outside the law and “... at variance with ‘the
rudiments of fair play’ long known to our law. The Fourteenth
Amendment condemns such methods and defeats them.” West Ohio Gas
Co. v. Public Utilities Commission, 294 U.S. 63, 71 (1935) (quoting
Chicago, Milwaukee, & St. Paul Ry. Co. v. Polt, 232 U.S. 165, 168
(1917)). Additionally, the implications of the Commission’s unlawful and
unreasonable actions in the proceeding below now threaten to reach
beyond the customers served by AEP-Ohio as both Duke Energy Ohio,
Inc. (“Duke”) and The Dayton Power and Light Company (“DP&L”) have
filed copycat applications seeking to impose hundreds of millions of

~ dollars in unlawful, unreasonable, and above-market generation-related
charges upon the customers they serve.

13. The Capacity Case Decisions are unlawful and unreasonable because they
unreasonably impair the value of contracts entered into with CRES
providers by retroactively altering the capacity pricing method that was in
place when such contracts were executed. The unlawful and unreasonable
impairment arises, in the particular circumstances presented by this case
(and will arise in the case of Duke’s copycat application if the
Commission grants Duke’s request), because the prices established by
PJM’s RPM-Based Pricing establishes generation-related capacity service
prices three years in advance and the Capacity Case Decisions alter the
capacity prices that had been fixed and were known and certain at the time
such contracts were executed. To the extent the Commission has any
authority to approve prices for generation-related capacity services by
altering the ratemaking methodology, that authority may not be lawfully
exercised to affect the prices established by the capacity pricing method
previously approved by the Commission, in force by operation of law and
known and certain for contracts entered into prior to the effective date of
the new capacity pricing method.

WHEREFORE, Appellant respectfully submits that Appellee’s Capacity Case Decisions
are unlawful, unjust, and unreasonable and should be reversed. The case should be remanded to

the Appellee with instructions to correct the errors complained of herein.
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